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I. NATURE OF THE PROCEEDING 
Plaintiff/Appellant brings this Petition pursuant to Rule 
3 5 of the Utah Rules of Appellate Procedure. 
II. STATEMENT OF ISSUE PRESENTED FOR REHEARING 
The issue presented in this Petition for Rehearing is 
whether or not the trial court's decision in granting Defendants/ 
Respondents Motion for Summary Judgment was proper in light of 
the disputed material issues of fact raised, both at the trial 
and appellate level, by Plaintiff/Appellant. 
III. DETERMINATIVE AUTHORITY 
Rules; 
Rule 56. Summary Judgment 
(c) Motion and Proceedings thereon. The motion shall be 
served at least 10 days before the time fixed for the 
hearing. The adverse party prior to the day of hearing 
may serve opposing affidavits. The judgment sought shall 
be rendered forthwith if the pleadings on file, together 
with the affidavits, if any, show that there is no genuine 
issue as to any material fact and that the moving party is 
entitled to a judgment a matter of law (emphasis added). 
Rule 56 (c), Utah Rules of Civil Procedure. 
IV. ARGUMENT 
POINT I 
SMP HAS NEVER WAIVED THE ISSUE OF 
MATERIAL ISSUES OF FACT STILL IN DISPUTE 
( 1 ) 
At the trial level SMP, through counsel, raised, argued, 
and briefed in its Memorandum that Summary Judgment was not 
proper due to the number of material issues of fact still in 
dispute. Specifically, SMP raised the following issues: 
"A. Is defendant Reyco strictly liable under the tort of 
Products liability for their failure to: 
(1) Provide the middle hanger cross pipe braces with 
the suspension assembly when they knew or ought to have 
known that same would be necessary to maintain proper 
structural support; 
(2) Provide the necessary installation instructions; 
(3) Inform defendant Thayco, at the time they (Reyco) 
reviewed the installation of the suspension 
assemblies, that they were not being installed 
correctly and in fact told defendant Thayco just the 
opposite? 
B. Is defendant Reyco liable under plaintiff's negligence 
action for their failures listed as (1), (2), and (3) 
above? 
C. Was defendant Reyco1s change in the design of the 
spring hanger due to its previously negligent and 
faulty design?" 
At the appellate level these same or similar issues of 
material fact were also briefed and argued. (Appellant's brief 
at page 8). Thus, it is quite clear that SMP has never waived 
( 2 ) 
the issue of whether or not Summary Judgment is proper in 
products liability and/or negligence cases. 
POINT II 
THIS COURT FAILED TO ADDRESS THE PROPRIETY OF 
THE TRIAL COURT'S GRANTING OF SUMMARY JUDGMENT WHEN 
MATERIAL ISSUES OF FACT STILL EXISTED 
In its Order of Affirmance, this Court stated, 
"IT IS HEREBY ORDERED THAT the order of the trial court 
granting summary judgment in favor of AJ Industries, Inc. and 
Reyco, Industries, Inc. is affirmed. The issues raised regarding 
the need for more discovery and the inadequacy of the notice of 
hearing on the motion for summary judgment were not raised below 
and therefore deemed waived on appeal." 
However, the two issues addressed by the Court were only 
part of the issues presented on appeal and there is no mention of 
the issue regarding whether or not summary judgment was proper in 
in light of the material issues raised by plaintiff/appellant and 
the issue of whether or not summary judgment was proper in this 
products liability and negligence action. 
Thus, it appears to plaintiff/appellant that the Court may 
have overlooked the third issue presented on appeal. For the 
sake of brevity, plaintiff/appellant will not reiterate its 
argument and the cited authorities relied upon in its original 
brief other than to incorporate same by reference here. 
( 3 ) 
IV. CONCLUSION 
There were three issues raised in this appeal and while 
this Court has disposed of two of those issues, it does not 
appear that the third issue was ever addressed. Therefore, 
pursuant to Rule 35 of the Utah Rules of Appellate Procedure, 
plaintiff/appellant has filed this petition to receive a ruling 
on the third issue. In the alternative, plaintiff/appellant 
moves this Court for a clarification of the Order of Affirmance 
as it relates to said additional issue. 
V. CERTIFICATION BY COUNSEL 
As required by Rule 35(a) of the Utah Rules of Appellate 
Procedure, by his signature below, Joseph N. Nemelka Jr., Attorney 
for Plaintiff/Appellant, hereby certifies that this petition is 
presented in good faith and not for purposes of delay. 
DATED this y day of December, 1990. 
JOSEPH N. NEMELKA JR. 
Attorney for Plaintiff/Appellant 
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